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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ALVIN RAY RAMIREZ,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46256-2018
CANYON COUNTY NO. CR-2016-8550

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
The district court in this case imposed a unified sentence of five years fixed on Alvin Ray
Ramirez, for felony eluding. After Mr. Ramirez filed an Idaho Criminal Rule 35 (Rule 35)
motion for a reduction of sentence, the district court granted the motion in part, reducing his
sentence to a unified sentence of five years, with four years fixed. On appeal, Mr. Ramirez
asserts the district court abused its discretion when it imposed and executed his sentence, rather
than follow his recommendation by giving him credit for time served and imposing no additional
time, or, alternatively, by suspending his sentence to place him on probation.
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Statement of the Facts & Course of Proceedings
Officer Bendawald of the Caldwell Police Department saw a Hispanic man and a
Caucasian man talking in front of a convenience store, and it appeared they made an exchange of
something between them. (See Presentence Report (hereinafter, PSI), p.3.)1 The Hispanic man
then got into the driver’s seat of a car and drove away. (See PSI, p.3.) Officer Bendawald
followed behind the car, which was traveling at an estimated 40 mph in a 30 mph zone. (See
PSI, p.3.) The officer checked the registration of the car, and found the registration had been
cancelled and the registered driver had a warrant for his arrest.

(See PSI, p.3.)

Officer Bendawald activated his lights and siren, but the car did not yield and instead drove onto
I-84 going westbound. (See PSI, p.3.)
Officer Bendawald saw the driver throw an unknown substance out of the car’s driver’s
side window. (See PSI, p.3.) The car accelerated and reached speeds of 95 mph on a stretch of
I-84 where the posted speed limit was 65 mph. (See PSI, p.4.) The officer saw the tire fall off
one of the car’s rear wheels, and the car was driving on the metal wheel. (See PSI, p.4.) Other
officers took over the pursuit, and Payette County deployed spikes on the roadway. (See PSI,
p.4.) Officer Bendawald learned that some other officers had driven over the spikes, but it was
unknown if the pursued car’s tires had been punctured by the spikes. (See PSI, p.4.)
The driver of the car lost control of the car, and it swerved across the interstate before
coming to a stop. (See PSI, p.4.) The driver left the car and ran away, wearing the same clothing
Officer Bendawald had seen outside the convenience store. (See PSI, p.4.) Officer Bendawald
ran after the man, commanded him to stop, advised him he was going to be tased, and then used
a taser on the man’s back. (See PSI, p.4.) The man turned his body, rolled into a canal, and
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refused to get out of the canal. (See PSI, p.4.) The man then went to the other side of the canal
and ran into some nearby weeds and brush. (See PSI, p.4.) Officer Bendawald was unable to
find a way to cross the canal. (See PSI, p.4.)
Officer Bendawald then returned to the car and identified the three passengers there. (See
PSI, p.4.) One passenger was Mr. Ramirez’s wife, Yesenia Ortiz Ramirez. (See PSI, pp.4, 125.)
Another passenger reported that Mr. Ramirez had been driving the car.

(See PSI, p.4.)

Mr. Ramirez’s wife stated the driver was instead a man she knew as “Vic,” but she later told
Officer Bendawald that Mr. Ramirez had been driving. (See PSI, p.4.) A short time later,
officers found the man in some brush next to the canal and identified him as Mr. Ramirez. (See
PSI, p.4.) Mr. Ramirez was transported to a hospital. (See PSI, p.4.)
The State charged Mr. Ramirez by Information with eluding a police officer, felony,
I.C. § 49-1404(2), and a persistent violator sentencing enhancement under I.C. § 19-2514.
(R., pp.53-56.)2 Mr. Ramirez entered a plea of not guilty. (See R., pp.60-62.)
During Mr. Ramirez’s first jury trial, the district court granted his motion for a mistrial on
grounds of undisclosed evidence. (See R., pp.93-106.) At the conclusion of Mr. Ramirez’s
second jury trial, the jury convicted him of eluding and found he was a persistent violator. (See
R., pp.211-22, 225-45.) However, the district court subsequently granted Mr. Ramirez’s motion
for a new trial. (See R., pp.267-68, 299-309, 346-70.) The district court ruled Mr. Ramirez was
entitled to a new trial on the basis of the guilty verdict being contrary to the law, because the
introduction of evidence of his silence while he was in custody and had not been Mirandized was
fundamental error. (See R., pp.358-66.)

1

All citations to “PSI” refer to the 132-page PDF version of the Presentence Report and
its attachments.
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Pursuant to a plea agreement, Mr. Ramirez later agreed to plead guilty by way of an
Alford plea3 to eluding, and the State agreed to dismiss the persistent violator sentencing
enhancement, as well as certain alleged probation violations in another case, Canyon County
No. CR 2009-40289. (R., pp.382-99; Tr., p.5, Ls.14-21.)4 Sentencing recommendations would
be open. (Tr., p.5, Ls.22-23.) The district court accepted Mr. Ramirez’s Alford plea. (Tr., p.16,
L.13 – p.18, L.1.)
At the sentencing hearing, Mr. Ramirez’s counsel emphasized that Mr. Ramirez had been
incarcerated at that point “for 20 to 22 months.” (See Tr., p.25, Ls.8-17.)

Mr. Ramirez

recommended that the district court give him credit for time served and impose no additional
time, or, in the alternative, place him on probation. (Tr., p.28, Ls.3-8.) The State recommended
the district court impose a unified sentence of five years fixed. (Tr., p.22, Ls.13-25.) The district
court imposed a unified sentence of five years fixed. (R., pp.404-05.) The district court did give
Mr. Ramirez credit for 597 days served. (See R., p.405.)
Mr. Ramirez then filed a Motion for Reduction of Sentence Pursuant to Idaho Criminal
Rule 35. (R., pp.406-07.) In his Memorandum in Support of Motion for Reduction of Sentence
Pursuant to Idaho Criminal Rule 35, Mr. Ramirez requested the district court suspend his
sentence and place him on a period of supervised probation. (R., pp.408-11.) He also requested
the reduction of his underlying sentence to a unified sentence of four years, with one year fixed.
(See R., p.411.) The State filed an Objection to Rule 35 Motion and Request for Hearing.
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All citations to “R.” refer to the 464-page PDF version of the Clerk’s Record. Please note
sequential page numbers do not appear on the pages in the record.
3
See North Carolina v. Alford, 400 U.S. 25 (1970).
4
In No. CR 2009-40289, Mr. Ramirez had been convicted of delivery of a controlled substance
and a persistent violator sentencing enhancement, and the district court imposed a unified term of
life imprisonment, with fifteen years fixed, suspended the sentence, and placed Mr. Ramirez on
probation for a period of fifteen years. (See R., pp.451-52.)
4

(R., pp.442-43.) The district court entered an Order Granting in Part Motion to Reduce Sentence
Pursuant to I.C.R. 35, reducing Mr. Ramirez’s sentence to a unified sentence of five years, with
four years fixed. (R., pp.452-57; see R., pp.450-51 (Amended Judgment and Commitment and
Order Pursuant to Rule 35).)5
Mr. Ramirez also filed a Notice of Appeal timely from the district court’s Judgment and
Commitment. (R., pp.431-34; see R., pp.444-49 (Amended Notice of Appeal).)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of five years fixed
upon Mr. Ramirez after his Alford plea to eluding, rather than follow his recommendation by
giving him credit for time served and imposing no additional time, or, alternatively, by
suspending the sentence to place him on probation?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five Years
Fixed, Upon Mr. Ramirez After His Alford Plea To Eluding, Rather Than Follow His
Recommendation By Giving Him Credit For Time Served And Imposing No Additional Time,
Or, Alternatively, By Suspending The Sentence To Place Him On Probation
Mr. Ramirez asserts the district court abused its discretion when it imposed a unified
sentence of five years fixed upon him after his Alford plea to eluding, rather than follow his
recommendation by giving him credit for time served and imposing no additional time, or,
alternatively, by suspending the sentence to place him on probation. (See Tr., p.28, Ls.3-8.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
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On appeal, Mr. Ramirez does not challenge the district court’s decision to grant in part his
Rule 35 motion.
5

interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Ramirez does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Ramirez must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a

sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
“A trial court’s decision regarding whether imprisonment or probation is appropriate is
within its discretion.” State v. Reber, 138 Idaho 275, 278 (2002). When a district court’s
discretionary decision is reviewed on appeal, the appellate court conducts a multi-tiered inquiry
into (1) whether the district court correctly perceived the issue as one of discretion, (2) whether
the district court acted within the boundaries of such discretion and consistently with any legal
standards applicable to the specific choices before it, and (3) whether the district court reached
its decision by an exercise of reason. State v. Hedger, 115 Idaho 598, 600 (1989).
Before imposing and executing a sentence, a district court must consider the criteria of
I.C. § 19-2521 regarding whether a defendant should be placed on probation. See Reber, 138
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Idaho at 278. “A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521.” Id.
Mr. Ramirez asserts his sentence is excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, the district court
did not adequately consider evidence of Mr. Ramirez’s difficult childhood.

During the

presentence investigation, Mr. Ramirez described his father as a womanizer and a physically
abusive alcoholic. (See PSI, p.21.) Mr. Ramirez stated his father was abusive to himself, his
mother, and his little brother. (PSI, p.21.) He wrote, “at the Age of 5 years old, I jumped on my
[Dad’s] back when he was on Top of my mom beating her, and He grabbed me by my shoulder
and threw me against the wall.” (PSI, p.21.) Mr. Ramirez also stated, “From the ages of 5-11 I
was sexually Abused when mom and Dad would go out Dancing. I was sexually abused by an
Uncle and three older cousins.” (PSI, p.21.) He “started running with the streets at the age of six
years old . . . when the gang came into play. I ran the streets while mom and dad were at work
and I would sneak out of the house, [and] started using Drugs.” (PSI, p.21.)
At the sentencing hearing, Mr. Ramirez told the district court, “we’ve had an ugly
upbringing. You know, I had an abusive dad. He shot at me, stabbed me.” (Tr., p.31, Ls.15-16.)
Mr. Ramirez also stated, “I didn’t know how to grow up and how to be loved.” (Tr., p.31, L.18.)
In light of the above, while the district court stated, “Mr. Ramirez, I do recognize you’ve had a
rough childhood” (see Tr., p.35, Ls.11-12), Mr. Ramirez submits the district court did not
adequately consider evidence of his difficult childhood.
The district court also did not give adequate consideration to the support Mr. Ramirez
now has.

During the sentencing hearing, Mr. Ramirez stated, “I always felt that nobody

cared. . . . But now that I see the support that I got, a beautiful wife who is understanding,
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who—who told me it’s not—it’s—not to be ashamed to ask for help.” (Tr., p.31, Ls.21-23.) He
also told the district court his wife has “been the best thing to me. Her and her family. You
know, her family [has been] embracing me with love, real love, unconditional love, and always
be[ing] supportive and saying, ‘You know what, there’s better things than this lifestyle that you
were living.’ And I understand that now.” (Tr., p.32, Ls.15-21.)
Mr. Ramirez’s wife wrote a letter in support to “show the Court the kind and gentle man I
know Alvin to be. My husband has been the one to bring out the best in me and the one who is
always there to lift my spirits, he has been there praying for me and with me during my weakest
moments.” (PSI, p.125.) She stated, “Before I met my husband I was lost and because of him
we started attending church together and I found myself a year later surrendering my life to
God.” (PSI, p.125.) Mr. Ramirez’s mother also wrote a letter in support, stating, “My son is a
good person with a kind and decent heart who has been taking care of me since we got the news
that I am fighting Stage 4 Cancer.” (PSI, p.126.)
Additionally, the district court did not adequately consider Mr. Ramirez’s resolve to
change his life for the better. At the sentencing hearing, Mr. Ramirez’s counsel advised the
district court that Mr. Ramirez was an ordained minister, and he wanted to go out into the
community and minister to youth about alternatives to the gang lifestyle. (See Tr., p.29, Ls.317.) Defense counsel further explained that Mr. Ramirez was “ready to move forward in his life,
move forward from this ordeal, address his sobriety issues.” (Tr., p.28, Ls.16-19.) Mr. Ramirez
also had employment with a construction firm lined up. (See Tr., p.28, Ls.19-22.)
Mr. Ramirez told the district court he had lived a life of sobriety for about five years,
before he had a difficult separation from his ex-wife and suffered a traumatic head injury. (See
Tr., p.33, Ls.1-5; see also PSI, pp.21-22.) He stated, “The biggest mistake I made was walking
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away from the ministry.” (Tr., p.33, Ls.9-10.) Mr. Ramirez also stated, “I want to get back into
a full-time ministry. Get back to [talking] to my family. My mom, she’s been fighting stage 4
[cancer] for the past four years. It’s only by God’s grace and God’s miracle that she’s still alive
and kicking. And I believe the reason she’s still kicking is she wants to see her son do what’s
right.” (Tr., p.33, Ls.15-21.)
Because the district court did not adequately consider the above mitigating factors, the
sentence imposed by the district court is excessive considering any view of the facts. Thus,
Mr. Ramirez asserts the district court abused its discretion when it imposed the sentence rather
than follow his recommendation.

CONCLUSION
For the above reasons, Mr. Ramirez respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 10th day of December, 2018.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of December, 2018, I caused a true and
correct copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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